e

12

13

14

16

17

18

19

20

21

22

D GRAHAM BOTHA, ESQ.
Legal Counsel

Guam Power Authority
1911 Route 16, Suite 227
Harmon, Guam 96913

Ph: (671) 648-3203/3002
Fax: (671) 648-3290

BEFORE THE GUAM PUBLIC UTILITIES COMMISSION

IN THE MATTER OF:
DOCKET NO. 94-04
The Application of the Guam Power Authority '
to Approve the Contract for Supply of Diesel PETITION FOR CONTRACT REVIEW

Engine Cylinder Lubricating Oil to GPA.

COMES NOW, the GUAM POWER AUTHORITY (GPA), by and through its counsel
of record, D. GRAHAM BOTHA, ESQ., and hereby files GPA’s Petition for the Public Utilities
Commission of Guam to review and approve the Contract for Supply of Diesel Engine Cylinder
Lubricating Oil to Shell Guam, Inc., as follows:

BACKGROUND

The Guam Power Authority awarded pursuant to [FB GPA-089-05 a contract to supply
diesel engine cylinder oil to Shell Guam, Inc. for the period October 1, 20085, to September 30,
2006, with a final extension through November 2009. The CCU in Resolution 2009-18 has
approved GPA’s request for approval of the procurement of a new diesel engine cylinder
lubricating oil contract. The CCU in Resolution 2009-47 approved the award for the supply of
diesel engine cylinder oil under I[FB GPA-019-09 to Shell Guam, Inc., as the lowest most
responsive bidder.

DISCUSSION
GPA hereby petitions the PUC, pursuant to the Contract Review Protocol for the Guam

Power Authority, approved by the PUC, to review and approve the Contract for Supply of Diesel
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Engine Cylinder Lubricating Oil with Shell Guam, Inc. In support of this Petition, GPA hereby
provides the PUC with Consolidated Commission on Utilities (CCU) Resolution No. 2009-47,
which authorizes the General Manager to enter into a contract for the Supply of Diesel Engine
Cylinder Lubricating Oil with Shell Guam, Inc. Said resolution and its exhibits are attached
herein as Exhibit A, and incorporated by reference herein as if fully set forth.
CONCLUSION

The PUC should approve GPA’s request to proceed with the Contract for Supply of
Diesel Engine Cylinder Lubricating Oil with Shell Guam, Inc. Cylinder Lubricating Oil is
essential to the operation of the Cabras power plants, and a contract is reasonable, prudent, and

necessary.

RESPECTFULLY SUBMITTED this 18" day of January, 2010.

o

D. GRAHAM BOTHA, ESQ.
GPA Legal Counsel
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CONSOLIDATED COMMISSION ON UTILITIES
RESOLUTION NO. 2009-47

AUTHORIZING THE MANAGEMENT OF THE GUAM POWER AUTHORITY
TO PROCEED WITH THE AWARD OF A CONTRACT FOR THE SUPPLY OF
DIESEL ENGINE CYLINDER LUBRICATING OIL UNDER IFB GPA-019-09

WHEREAS, GPA (Authority) desires to enter into a Diesel Engine Cylinder
Lubricating Oil Supply Contract in accordance with the invitation for bid (IFB)GPA-019-
09; and

WHEREAS, GPA’s previous Cylinder Oil supply contract was awarded to Shell
Guam Inc. in October 2006, expired in September 2009, and was extended until November
2009; and

WHEREAS, the Authority has issued an invitation for bids for a three (3) year
supply Contract for Diesel Engine Cylinder Lubricating Oil to meet the Authority’s
cylinder lubricating oil supply requirements; and

WHEREAS, GPA will award the bid to the lowest most responsive bidder whose
bid conforms to the material aspects of the invitation and is in the best interests of the rate
payers and the Authority; and

WHEREAS, the procurement officer has provided adequate public announcement
for such fuel supply services invitation for bids to suppliers; and

WHEREAS, the Authority intends to issue an award of the Cylinder Oil Contract
to Shell, Guam Inc. ( the CONTRACTOR) as the lowest most responsive bidder for a
three (3) year cylinder oil supply Contract with two (2) year options that will meet the
needs of GPA, with additional options for supplying cylinder oil to MEC and providing
additional inventory of 30,000 gallons; and

WHEREAS, the award of the Contract to Shell, Guam Inc. is consistent and
pursuant with the written determinations by the Procurement Officer, that Shell, Guam Inc.
is the most qualified responsive bidder:;

WHEREAS, the award of the Contract to Shell, Guam Inc. for the Bid Offers
specified (Enclosure A) and estimated supply quantities amounts to approximately
$1,600,000.00 per year; and

WHEREAS, the CCU in Resolution No. 2009-18 authorized GPA to begin the
procurement for diesel fuel which was approved by the PUC on J uly 27, 2009;

NOW THEREFORE, BE IT RESOLVED, by the Consolidated Commission on
Utilities, subject to the review and approval of the Guam Public Utilities Commission, as

follows:
3 of 40
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As of the date of this certification, said original resolution has not been amended,
modified, or rescinded since the date of its adoption, and the same is now in full force and
etfect.

SO CERTIFIED this 27" day of October, 2009.

A
=4/ (S2—
¥ GLORIA B. NELSON

Secretary
Consolidated Commission on Utilities

Page 3 of 3 S



1) The General Manager of GPA is authorized to enter into a three-year (3-year),
with two additional one year options for the Diesel Engine Cylinder Oil
Supply Agreement with Shell Guam, Inc. The Agreement shall commence on
December 01, 2009 and expire on November 30, 2012, with options to extend
for two (2) additional one (1) year terms.

2) The General Manger of the Guam Power Authority is hereby authorized an
increase in obligating authority from $250,000 to $1,600,000 per year to enter
into and execute such agreements and documents necessary for a contact with
Shell Guam Inc.

SO RESOLVED AND DULY AND REGULARLY ADOPTED this 27" day of
October, 2009.

Certified by: Attested by:

cg,lm /’( cé;::fa: A2
%

SIMON A. SANCHEZ ¢+ GLORIA B. NELSON
Chairperson Secretary
Consolidated Commission on Utilities Consolidated Commission on Utilities

SECRETARY’S CERTIFICATE

I, Gloria B. Nelson, Secretary for the Consolidated Commission on Utilities do
hereby certify that the foregoing is full, true, and correct copy of the resolution duly
adopted at a regular meeting of the members of Guam’s Consolidated Commission on
Utilities, duly and legally held at the meeting place thereof on October 27, 2009, at which
meeting of all said members had due notice and at which at least a majority thereof were
present, and

At said meeting said resolution was adopted by the following vote:

Ayes: 3
Nays: 0
Absent: 2
Abstain: 0

. 5 0f 40
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IN THE MATTER OF:

The Application of the Guam Power Authority
to Approve the Procurement of Supply of
Diesel Engine Cylinder Lubricating Qil to
GPA.

N S S Yt Nt et e g ot

ORDER

This matter comes before the Guam Public Utilities Commission upon the Petition of
the Guam Power Authority [GPA] to procure the supply of diesel engine cylinder
lubricating oil. As indicated by the PUC Legal Counsel Report filed herein, the present
cmtractfmﬁmsupplyofdienlengkncyﬁndaoﬂwithsheﬂcmmhnexpirum
September 30, 2009. GPA estimates that it need two hundred and forty thousand
gallons of diesel engine cylinder lubrication oil per year for its Cabras Units No. 3 & 4,
andanaddiﬁmmltwnhmuimdamifonythouwldgaﬂmpcwaorMBCUnibNa
3&9.1 Un!mGPAisaﬁowedwpmuetwodiadengimcyﬁndeﬁubﬁcadngoﬂ
contracts, it will be unable to maintain the essential supply of cylinder lubricating oil for
the operation of the Cabras and MEC power plants.

Upon consideration of the record herein, the Petition of GPA, the PUC Legal Counsel
Repmtandforgoodmmshowmupmmoﬁondulymde,secondedundcarﬁedby
ﬂmafﬁtmaﬁvevomof&wundersigdeommimonem,meComnﬁsionhmby
ORDERS that:

L. The June 18, 2009, Petition of GPA for Supply of Diesel Engine Cylinder
Lubricating Qil IFB, is hereby approved.

2 Since GPA must maintain its supply of diesel engine cylinder lubricating oil
for the operation of its power plants, it is reasonable, prudent and necessary
for GPA to proceed with the procurement for the supply of diesel engine
cylinder lubricating oil.

3. Since the final price for the cylinder lubricating oil contract will only be
known after the contractor is selected and the contract executed, GPA shall
submit the final contract to the PUC for review and approval.

' IFB No. GPA-019-09, Supply of Diesel Engine Cylinder Lubricating Oil, pes. 24-25.

8 of 40



PUC Order

Docket No. 94-04
Application of GPA to Procure the Supply of
Dieset Engine Cylinder Lubricating Oil

July 6, 2009

GPA is ordered to pay the Commission’s regulatory fees and expenses,
including, without limitation, consulting and counsel fees and the fees and

regulatory fees and expenses is authorized pursuant to 12 GCA §§12002(b)
and 12024(b), and Rule 40 of the Rules of Practice and Procedure before the
Public Utilities Commission.

Dated this 27t day of July, 2009,

/— =2

Jeffrey b%hmon ] M. McDonald

R
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CONSOLIDATED

COMMISSION ON UTILITIES

Guam Power Authority ® Guam Waterworks Authority
P.O.BOX 2977 ¢ Agana,Guam 96932

CONSOLIDATED COMMISSION ON UTILITIES
RESOLUTION NO. 2009-18

AUTHORIZING THE MANAGEMENT OF THE
GUAM POWER AUTHORITY (GPA) TO PROCEED WITH THE
PROCUREMENT OF CYLINDER OIL

WHEREAS, Guam Power Authority Cabras 3&4 Slow Speed Diesel Units
cannot operate without cylinder oil; and

WHEREAS, GPA’s present cylinder oil contract is expiring September 30,
2009, without remedy of further extension; and

WHEREAS, the cumulative cost of the present cylinder oil contract through
March of the current fiscal year is $4,966,812 as shown in Exhibit A indicates that
the next contract will also exceed the GPA General Manager’s Procurement
Authority of $250,000; and

WHEREAS, the cumulative cost of the present cylinder oil contract through
March of the current fiscal year is $4,966,812 as shown in Exhibit A indicates that
the next contract will also exceed the $1,500,000 Guam Public Utilities Commission
procurement protocol threshold for GPA, thus, GPA is required to seek authorization
for this procurement from the Guam Public Utilities Commission; and

WHEREAS, Exhibit B represents the pre-final draft of the procurement
documents for an Invitation for Bid (IFB-GPA-019-09) for the procurement of
cylinder oil; and

WHEREAS, GPA desires to issue an Invitation for Bid (IFB-GPA-01 9-09)
for the procurement of cylinder oil; and

NOW THEREFORE, BE IT RESOLVED, by the Consolidated
Commission on Utilities, subject to the review and approval of the Guam Public
Utilities Commission, as follows:

1. The Consolidated Commission on Utilities hereby authorizes GPA to
proceed with the petition to Guam Public Utilities Commission for the issuance of
the Invitation for Bid to procure cylinder oil.

Page | of 5
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SO RESOLVED AND DULY AND REGULARLY ADOPTED this 28"
day of April, 2009.

Certified by: Attested by:
C(\ Wi “\ﬁv i L - =
SIMON A. SANCHEZ ) Y- GLORIAB.N ELSON
Chairperson Secretary
Consolidated Commission on Utilities Consolidated Commission on Ultilities
SECRETARY'’S CERTIFICATE

I, Gloria B. Nelson, Secretary for the Consolidated Commission on Utilities
do hereby certify that the foregoing is full, true, and correct copy of the resolution
duly adopted at a regular meeting of the members of Guam’s Consolidated
Commission on Utilities, duly and legally held at the meeting place thereof on
September 09, 2008, at which meeting of all said members had due notice and at
which at least s majority thereof were present, and

At said meeting said resolution was adopted by the following vote:

Ayes: 3
Nays: 0
Absent: 2
Abstain: 0

As of the date of this certification, said original resolution has not been
amended, modified, or rescinded since the date of its adoption, and the same is now
in full force and effect.

SO CERTIFIED this 28th day of April, 2009.

GLORIA B. NELSON
Secretary

Consolidated Commission on Utilities

Page 2 of 5
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IHI. FORMAL CONTRACT

SUPPLY OF DIESEL ENGINE
CYLINDER LUBRICATION OIL

PREADMBLE

I'his CONTRACT. shall be executed on the date of the award. by and between Guam
Power Authority. a public corporation. hereinatter referred to as "Authority” or "GPA". and
Shell  Guam Tae. hereatter referred to as "Contractor”

or "Supplier”.

WITNESETH:

RECITALS

WHEREAS, The Guam Power Authority ["GPA" or "Authority"] of Guam is a public
corporation and an autonomous agency of the Government of Guam: and

WHEREAS, GPA's present Diesel Engine Cylinder lubrication oil Supply Contract
will expire on September 30, 2009 and

WHEREAS. the Authority desires to solicit and secure a new Diesel Engine Cvlinder
Lubrication Oil Supply Contract: and

WHEREAS. the Authority has issued an Invitation for Bid under IFB GPA-019-09 for
a Three (3) year contract tor the Supply of Diesel Engine Cylinder Lubrication Oil; and

WHEREAS. the Authority will award the Contract to the lowest responsible bidder
whose bid conforms to the material aspects of the Invitation: and

WHEREAS, if Contractor specified herein has been awarded the CONTRAC T.
Authority and Contractor have agreed upon the terms and conditions of the C ontract;
3
NOW, THEREFORE, for and in consideration of the mutual covenants contained
herein, the parties hereto do hereby agree as follows:

IFB No. GPA0O19.09 Page 24 of 54
SUPPLY OF DIESEL ENGINE
CYLINDER LUBRICATION OIL 13 of 40
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SECTION 1

SECTION 1.01. DEFINITIONS:

(1) "Barrel” shall mean a volume equivalent to 42 gallons at standard sixty degrees
Fuahrenhat.

(hy "Day” and "Month" mean a calendar day and month respectively.

{c) "Product” shall mean Diescl Engine Cylinder Lubrication Oil product satistyving the
contract specitications.

() "Gallon” shall mean a volume cquivalent to 231 cubic inches at standard sixty degrees
Fahrenhe.

(¢) “GPA™ or “Aathority” shall mean the Guam Power Authority including its
Independent Power Producers (1PP).

() CMECT or "MEC 8 & 97 shall mean the Marianas Energy Corporation. an [PP ot
GPA.

(2) "Recerving tacility” shall mean the Cabras Units 3 & 4 and MEC Units 8 & 9 Power
Plants
(h) “Ton™ or "MT" shall mean a weight in metric ton equivalent to 2.204.62 English

pounds. I MT conversion as used in this contract shall be equivalent to 282.5 (U.S.) gallons.

(1) 'S refers to United States Dollars.

SECTION 1.02: PRODUCT TO BE SUPPLIED.

Contractor agrees to turnish and deliver all the required diesel engine evlinder lubrication oil
supply for the Authority, and GPA agrees to accept and pay for all diesel engine cylinder
lubrication oil delivered to GPA, meeting the Diesel Engine Cylinder Lubrication Oil
spectfication requirements tor the term ot the Contract.

The estimated diesel engine cylinder lubrication o1l requirements tor the power stations are
as follows:
I. CABRAS UNIT NOS. 3 &4”:
TWO HUNDRED FORTY THOUSAND GALLONS PER YEAR
(240,000 gal/yr).

2. MEC UNIT NOS. 8 &9”:
TWO HUNDRED FORTY THOUSAND GALLONS PER YEAR
(240,000 gal/yr). (Optional)

IFB Xo. GPA 01909 Page 25 of 54
SUPPLY OF DIESEL ENGINE
CYLINDER LUBRICATION OIL 14 of 40
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The diesel engine cylinder lubrication oil supply requirement for tour units in any month is
approximately about 40,000 gallons and may exceed 60,000 gallons quantity depending upon

such demand on the Cabras Unit nos. 3 & 4 and MEC Unit Nos. 8 & 9. The estimated annual
mmimum purchase for cach location is approximately about ONE HUNDRED FIFTY
THOUSAND GALLONS (150,000 gals).

GPA 15 also considering the construction of an additional storage tank with which to store
cvlinder oil inventory.

Notwithstanding any estimated quantity sct torth herein, the CONTRACTOR  shall be

responsible in supplying all Diesel Engine Cylinder Lubrication Oil, reasonably required by

GPA. even if such quantities exceed the estimates provided above.

GRADE OF OIL: SAE 50 (DIESEL ENGINE CYLINDER LUBRICATION OIL)
Delivery sites: SLOW SPEED DIESEL ENGINE POWER PLANTS

L. CABRAS UNITS 3 & 4

Optional Delivery Site:
2. MARIANAS ENERGY CORPORATION (MEC 8 & 9)

Cabras Island. Piti, Guam

Additional Storage (Tentative):

2. CYLINDER OIL STORAGE

Cabras Island, Piti, Guam

SECTION 1.03:  CONTRACT TERM.

The Contract Term shall be tor TH REE (3) years to commence on October 1. 2009 and
shall continue until midnight of September 30, 2012 and with GPA s option to extend the
contract for two (2) additional one (1) year term of twelve (12) months per renewal term.
unless earlier terminated in accordance with the provisions hercot or cancelled due to
unavatlability of tunds. The contractual obligation of GPA and CONTRACTOR is subject to
the availability of funds. In the event funds are not available for any succeeding month. the
remainder of such contract shall be cancelled and the CONTRACTOR shall be reimbursed for
the reasonable value of any non-recurring costs incurred but not amortized in the price of the
diesel engine cylinder lube oil delivered under the Contract. GPA shall notity
CONTRACTOR within sixty (60) days if funds are unavailable.

IFB No. GPA-U19-09 Page 26 of 54
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SECTION 1.04: CONTRACT PRICE.

The Contract price per U.S. gallon delivered to the A uthority shall be inclusive of all costs and
habthties incurred priorto delivery o GPA. The CONTRACT PRICE shall be the BID PRICE
OFFER calculated as the BID REFERENCE PRICE plus the Contractor’s FINED SERVICE
FEE. GPA prefers that the Fixed Service Fee be broken down into various components

reflecting the ditferent costs of shipping., storage and land delivery,

BID REFERENCE PRICE:

Fhe BID REFERENCE PRICE shall be the Product Cost consisting ot blended components
of base Oils 150SN, 500SN, and 150BS published in the Independent Commuodity Information
Service- London Ol Report (ICIS-LOR). Asia Pacific ICIS-Singapore Postings for the
month of January 2, 2009. Component blend shall be 35%.w 150SN. 5090w S0USN. and
[5%w 150BS.

Converston factor shall be 282.5 (U.S)) wallons per metric ton,

o

JANUARY 2. 2009 [ SUSN SOOSN 150BS
[CIS-Singapore Posting, Avg (S MT) 735.0 760.0 1130.0
Component Blend (2 ow) 8%y 0%, 15%
Component Cost ($"MT) 257.25 380.00 172.50

Product Cost (5. MT) = Total Component Cost = S809.75 MT

BID REFERENCE PRICE = $809.75 MT = $2.866/gallon

FINED SERVICE FEE:

The FIXED SERVICE FEE shall be the CONTRACTOR'S service fee to deliver the product
to GPA.

BID PRICE OFFER:

The BID PRICE OFFER shall be the sum of the BID REFERENCE PRICE and the
FIXED SERVICE FEE.

BID PRICE OFFER: ?"w‘e
\
Amount in Words:ﬁ;‘;} (&a\\wg + %\ou_c-‘(\{ ,%JM_CQAﬁ o per gallon
Amount in Figures (in three decimal places): $ 6 40 / gal
IFB No. GPA-O19-08 Page 27 of 54
SUPPLY OF DIESEL ENGINE 16 of 40
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Bid Price Offers for Additional Options

Bid Price Offer should GPA Consider Inclusion of \lb C Plant Delivery:
Amount in Words: Siv Qollws > ‘\{)wfx S per ok Yive Cawks  per gallon

Amount in Figures (in three decimal places): $ E-H >3 / pal

Bid Price Offer %hould GPA Consider Additional Storage Tank(s)

Amount in \\ ords 5»‘{ E)O\\(l‘& V‘xw%% \JMQ O«au} S  pergallon

Amount in Figures (in three decimal places): $ Q; M0 / gal

Bid Price Offer should GPA Consider Inclusion of MEC Plant Delivery
and Additional Smm;& Iank(s)
Amount in Words: Ste dellge gous%\r Tl m);u‘ir "st&; Mﬁper gallon

Amount in Figures (in three decimal places): $ Q nib) 5 / gal

The CONTRACT PRICE shall increase or decrease on a cent-for-vent basis by the amount per
gallon based from otficial documentation reported by the Independent Commodity Information
service- London O1l Report (ICIS-LOR) | Asia Pacific 1CIS-Singapore Postings.

(a) Total Contract Price for the first three (3) year term:

['he amount to be retlected shall be based on the BID PRICE OFFER submitted within the
tender document.

tby  Contract Price Escalation/ De-Escalation Clause
In the event that Contractor or GPA request for a contract price modification during the

extensionyrenewal years, both parties may negotiate and agree on the extension renewal
contract price term.

SECTION 1.05.  INVOICE PRICE DETERMINATION

The Contract price invoiced to the Guam Power Authority shall be adjusted according to the
periodic price changes in the Independent Commodity Information Service- London Oil
Report (ICIS-LOR), Asia Pacific ICIS-Singapore Postings. The invoice price shall be based
on average of the prior month’s postings.

B Nu. GPA-U19-09 Page 28 of 54
SUPPLY OF DIESEL ENGINE 17 of 40
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INVOICE PRICE CALCULATION FORMULA

SAMPLE data and calculation:

Delivery Month: February 2009

Prior Month: January (preceding delivery month)

Reference Price:

Prior Month (JAN 2009)

ICIS-Singapore Posting (S MT)

(Average ot all postings tor Jan 2009)

JAN " - Asia Pacific ICIS ex-Tank Singapore, US$/MT

2009 | [S0SN

SO0SN [soBs

o

LLow High Avg Low | High }\\:g w Low H iz:l; LA axr i
Jan 06 700 | 770 735 7200 800 1760 1100 | 1200 1150

Jan 13 1 700 | 770 | 735 | 720 800 . 760 | 1100 | 1200 | 1150
L Jan 20 700 770 1 735 0 720 1 800 1 760 | 1070 1200 © 1135
Jan 27 610 630 620 620 650 1 635 1 1000 | 1050 | 1025
| Average 706 729 15
- Component Blend, wt% 35% L 50% L 15%
. Component Cost, , : |
LUS$MT 247.19 | 36438 | 167.25

Product Cost = Total Component Cost = 247.19 + 364.38 + 167.25 = $778.82 per MT

Reterence Price = $778.82 per MT = $2.757 per gallon

Fixed Service Fee:

Fixed Service Fee = $0.800 per gallon (sample price)

A breakdown of the Fixed Service Fee should be provided by the contractor to GPA.

IFB No. GPA-019-09 Page 29 of 54
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INVOICE PRICE:
nvoice Price ~Reterence Price (Previous Month Average Price) - Fixed Service Fee
“(S2.737 + S0.800) per gallon
nvorce Price = $3.557 per gallon

This is the invoice price tor tuel delivered to GPA for the sample month.

SECTION 1.06.  ICIS-LOR SUBSCRIPTION

CONTRACTOR must be a current subscriber or. within fifteen (13) calendar days after award
of Contract, shall become a subscriber to the Independent Commodity Information Service-
London Oil Report (ICIS-LOR) for Singapore Market. as otticial document tor the invoice
reference pricing data. Contractor is required to submit copies of such documents on a monthly
basis which must be received by GPA no later than 5 days after the end of the cach month
prior to the report month.

SECTION 1.07. PRODUCT DELIVERY.

(@) All Diesel Engine Cylinder Lubrication Oil must be delivered to the plant sites covered
in this contract: CABRAS UNIT Nos. 3 & 4 and MEC UNIT Nos. 8 & 9 POWER
PLANTS(Optional).

(b)  Tite to the diesel engine cylinder lubrication oil and custody thereot shall pass trom the
Contractor to GPA when the diesel engine cvlinder lubrication oil has passed the GPA pipeline
flange connecting the tanker truck delivery hose and GPA storage tanks. Contractor will be
responsible for all risk of loss, cost and liabilities prior to the time o fpassage of'title of Diesel
Engine Cylinder Lubrication Oil.

(¢)  The Contractor shall be available to deliver the diesel engine cylinder lubrication oil to
the GPA within twenty-four (24) hours upon request. Diesel engine cylinder lubrication oil
deliveries shall be "on call basis” and shall be during the hours ot 7:00 A.M. to 11:00 P.M.
daily, including Sundays and holidays.

(d)  Contractor must exercise its best efforts to deliver diesel engine cylinder lubrication oil
to GPA to meet operational requirements.

(¢)  All risk of loss, cost and liabilities prior to the time of passage of title of the Diesel
Engine Cylinder Lubrication Oil shall be on the CONTRACTOR.

SECTION 1.08: TERMS OF PAYMENT.

(a) Invoices for Diesel Engine Cylinder Lubrication Oil delivered pursuant to quantity

IFB No. GPA-019-09 Page 30 of 54
SUPPLY OF DIESEL ENGINE 19 of 40
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(Diesel Engine Cylinder Lubrication Ojl receipts) and quality prescribed under the terms ot
this Contract. shall be submitted on a monthly basis.

(b)  The payment term 1s thirty days (net) and the Authority shall promptly make pavments

within a reasonable time not to exceed a period of THIRTY (30) calendar days trom the receipt
of the tube o1l invoice.

(c)  All payments shall be based upon the received quantity.

SECTION 1.09. WARRANTY AND CLAIMS.

(@) CONTRACTOR shall provide both express and implied warranties ot merchantability
and warrants that the Diesel Engine Cylinder Lubrication Oil shall meet the spectfications
prescribed herein under Section 2.01 and other pertinent sections.

(b)  Claims against the CONTRACTOR on account of weight, quality, defects in. loss or
damage to product shall be given in writing by GPA within thirty days (30) from date of
delivery of lube oil as specitied in Section 1.04.

(¢) Itthe lube oil fails to meet the specitications herein. CONTRACTOR shall be liable tor
any direct damages including, but not limited to. compensation and such damages shall not
affect other remedies provided for in the Contract. procurement faws. rules and regulations.
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SECTION 2

SECTION 2.01:  PRODUCT AND OUALITY

Fhe Diesel Engine Cylinder Lubrication Oil delivered under this Contract should meet the
physical and chemical characteristics as deseribed in the tollowing table:

PRODUCT SPECIFICATION: DIESEL ENGINE CYLIDER LUBRICATION OIL

 CHARACTERISTICS  SPECIFICATION LIMITS
SAENwmber IR ;
Specttic Gravity 15715 °C . Minimum R . h9do e

lPourPﬂhﬁlﬁ§~NHDHEMBXWMMMWWWW“WWMWWWMWMf,ﬂMWWWWWWWWMMWmfiwwwmwwmmwmwmwww

Flash Point. °C . Minimym 250

Viscosity 1« 40 "C, ¢St , Minimum R 47 i

Viscosity @ 100 "C. ¢St Minimum ) “ S
Sultated Ash. wi%o, Maximum 88
: Total Base Number. mg KOH'g, Minimum e
éﬁuarumced Heating Value, MBTU.Ib i REPORT ) §

Noter  The Authority may require the supplier to conduct additional tests as may be
necessary tor plant's performance etticieney evaluation.

(a)  CONTRACTOR must comply with all special provisions stipulated in Diesel Engine
Cylinder Fubrication Oil Supply Contract.

(b)  CONTRACTOR shall provide. at no cost to GPA. oil analysis kits tor tull oil analysis. A
full oil analysis shall be provided for each 500 hours of operation per unit tor each location.

(¢)  CONTRACTOR shall provide, at no cost to GPA, Annual Technical Service visits and
training to assist GPA in operational excellence.

(d)  The list below indicates international brands of oils that generally have given satisfactory
results when applied in MAN B & W diesel engine types (heavy tuel operation).
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Company Product Brand
F1-Lub. Talusia XT 70
BP CLO 50-M
Castrol Cvltech 80
Cheron Deto Cyvlotl Special
Exxon Exxmar X 70
Fina Vegano 570
Mobil Mobilgard 370
Shell Alexia 50
Texaco Taro Special

(¢)y The CONTRACTOR shall provide GPA with a list ot clients using  the
CONTRACTORs product.

SECTION 2.02: QUANTITY AND QUALITY ASSURANCE

Any existing pump system and storage tank installed at the recerving facility shall be used to
transter the Diesel Engine Cylinder Lubrication Oil delivered by Contractor.

(@) It the Contractor finds this system unsatisfactory. alternative methods may be considered
by GPA but shall be at the expense and liability of the Contractor.

(b)  The Diesel Engine Cylinder Lubrication Oil shall be supphied 11 bulk and will be
unloaded by the Contractor’s own statf into the GPA Storage Tanks. Due to the cnormous
quantities being considered. drum delivery will not be acceepted unless under special request
and authorization by the Authority.

(¢)  Measurement of the quantity of each delivery of Diesel Engine Cylinder Lubrication Oil
shall be detenmined by a tlow meter installed on the inlet to the GPA bulk storage tank.

(d)  Inthe event that a lowmeter is not available at the recciving tacihty, Contractor shall
provide its own meter and shall be used for quantity determination at no cost to GPA.

(¢)  The flow meter reading will be verified by the receiving facility prior to the beginning
and after completion ot delivery to verity the exact quantity of product received into the GPA
tanks.

()  Periodic tlow meter calibration by the Contractor is required and shall be performed by
certitied independent third party inspector acceptable to GPA. Calibration shall be conducted
cvery six (0) months or less, as may be necessary, starting at the beginning of the contract
period. A copy of the certificate of calibration must be provided to the Authority no later than
5 calendar days atter the due date of calibration.
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(2)  The Contractor shall ensure the deliv ery ot evlinder lubrication oil to mamntain an
ventory level at the plant site at a minimum of torty percent (40°0) of the total tankage
capacity. Contractor shall exercise every effort to replenish diesel engine evlinder lubrication
otl supply at cach site to a maximum inventory as possible. The contructor ts turther required
to maintain at its own storage facility. a minimum iny entory ot 20-days supply requirement.

th)y  Contractor is required to install seal(s) on de livery tankers and must remain intact as a
condition for acceptance of product deliveries. Individual seal numbers must be recorded m the
dehivery tickets and each numbers initialed by the terminal dispatch otticer for veritication by
the recerving tacility.

(1) Contractor must provide a copy of the certiticate of quality ot Diesel Engine Cylinder
Lubrication Oil issued by a reputable testing facthty at no cost to GPA. Centificate ot quality
must accompany cach product delivery to GPA and must conform with the requirements
reterenced under Scction 2.01.

() GPA reserves the right to require the Contractor to have the product tested in a Guam
facility at no cost to GPA. The Contractor shall be responsible for the expenses for this test.
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SECTION 3

SECTION 3.01.  SECURITY.

CONTRACTOR may secure supply of the diesel engine cylinder lubrication oil meeting
GPA specitications trom any lawful source. In the event that supplies are taken from such
other places, then the price as invoiced to GPA will remain at the same Contract Price
established in Section 1.03,

SECTION 3.02:  GOVERNMENT LAWS AND REGULATIONS

This Contract as executed shall be governed and construed in accordance with. the laws,
statutes and regulations of the Territory of Guam.,

(a)  Wherever a term detined by the Unitorm Commercial Code is used in the Contract the
definition contained in the Uniform Commercial Code ot Guam will control, unless otherwise
specitied.

(b)y  The parties expressly submit to the jurisdiction of the Superior Court ot the Territory of
Guam. for the resolution of any dispute or ditference or claims between the parties in
connection with the Contract, and to service of process by registered mail. The Contractor
agrees to accept the jurisdiction of the Superior Court ot the Territory of Guam for the
resolution of any claims. The Contractor waives all ri ghts against GPA to claim consequential.
special or punitive damages.

SECTION 3.03:  TAXES and OTHER GOVERNMENT CHARGES

All torms of taxes. fees, charges, duty, or other tform of amount equivalent thereto. now or
hereatter imposed, levied, or assessed by the United States Government, the Government of
Guam, or any instrumentality or agency thereof, in connection with and as a result of the sale
of such goods herein provided for, if collectible or payable, shall be the responsibility ot the
Contractor,

SECTION 3.04. SPECIFICATIONS.

Should GPA wish to alter any of the specitications set out under Section 2.01. terms of
delivery, for good cause. it shall give written notice to CONTRACTOR within thirty (30)
days.

(a) It such change(s) cause an increase or decrease in CONTRACTOR’s cost of
performance of Contract, an equitable adjustment shall be made and the Contract modified in
writing accordingly.

(b)  Any claim by CONTRACTOR for adjustment under this section must be asserted in
IFB No. GPA 019 19 Page 35 of 54
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writing within thirty (30) days from the date of receipt by CONTRACTOR of the notitication
of changed specifications.

(¢)  CONTRACTOR und GPA shall. in good taith. negotiate an cquitable adjustment
pursuant to the change in specitications, [t CONTRACTOR and GPA fail to agree on the
adjustiment to be made within thirty (30) days after CONTRACTOR receives notice ot altered
specitications, or it CONTRACTOR is unwilling to meet the altered specttications. the
parties shall be subject to "Disputes” clause.

However, nothing in this clause shall excuse the CONTRACTOR from proceeding with the

Contract tor the Supply of Diesel Engine Cylinder Lubrication Oil with specifications as
changed.

SECTION 3.05.  PERMITS AND RESPONSIBILITIES.

The CONTRACTOR shall. without additional expense to GPA. be responsible for obtaining
any necessary licenses and permits, and for complying with any applicable Federal and
Terntorial laws. codes and regulations necessary tor pertormance by CONTRACTOR.

SECTION 3.06. FORCE MAJEURE.

No failure or omission to carry out or to observe any ot the terms. provisions or conditions of
the Contract shall give rise to any claim by one party against the other. or be deemed to be a
breach of the Contract if the same shall be cause by or arise out of:

(a)  War, cte. War. hostilities, acts of public enemy or belligerents, sabotage. blockade.
revolution, insurrection, riot or disorder:;

(b) Restraints. Arrest or restraint of princes, rulers or peoples;

(¢) Confiscation.  Expropriation, requisition, confiscation or nationalization:

(d) Rationing. Embargoes, export or import restrictions or rationing or allocation. whether
imposed by law or regulation or by voluntary cooperation of industry at the insistence or
request of any governmental AUTHORITY or person purporting to act theretore:

(¢) Regulations. Interterence by restriction or onerous regulations imposed by civil or
military authorities, whether legal or defacto and whether purporting to act under some

constitution, decree, law or otherwise;

() Acts of God. Acts of God, tire, frost or ice. earthquake. storm. lightning, tide, tidal
wave, or peril of the sea, accident ot navigation or breakdown or injury of vessels:

(g) Loss for Tankers. Loss of tanker tonnage due to sinking by belligerents or to
governmental taking whether or not by formal requisition;
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(h)  Acadents. Acadents o or adjuncts of shipping navigation;

(1) Strikes. Epidemics. quarantne, strikes or combination of workmen, lockouts. or other

labor disturbances;

() Explosions. Explosion, accidents by tire or otherwise to wells. pipes, storage tacilities,
refinertes, installations, machinery:

(k) Takmg by Government.  Unavatlability of product because of the election of the
government of the country ot its origin to take royalty product in kind:

(h Mechanical Breakdown. Unavailability of GPA's electric generating plant and any. or
all. appurtenances thereto, including transmission and distribution tacilities. due to any
mechanical fatlure. inability to operate as designed, emergency outages of equipment or
factlities tor the purpose of making repairs to avoid breakdown thereof or damage thereto other
than regularly scheduled repairs or regular maintenance.

No failure or omissions to carry out or to observe any of the terms., provisions or conditions of’
the Contract shall give rise to any claim by one party against the other. or be deemed to be a
breach of the Contract from the time of and to the extent occasioned by the Force Majeure. not
from the date ot notice of the Force Majeure is received.

This section does not relieve the CONTRACTOR of providing adequate insurance coverage
tor the protection of GPA,

SECTION 3.07.  NOTICE TO OTHER PARTY.

Either party whose obligations may be atfected by any of the torces or causes set out in Section
3.06. shall promptly notity the other party in writing. giving tull particulars thereot as soon as
possible atter the occurrence of such force or cause. Such party shall exercise due dili gence to
remove such cause with all reasonable dispatch and to resume pertormance at the earliest
practicable time.

SECTION 3.08. PAYMENT REQUIRED.

Notwithstanding the provisions of Section 3.06. GPA shall not be relieved of any obligation to
make payments for any Diesel Engine Cylinder Lubrication Oil delivered to GPA tanks
hereunder, however, during the force majeure condition the obligation shall be suspended.
except for Diesel Engine Cylinder Lubrication Oil deliveries made prior to the force majeure
condition.

SECTION 3.09. PRORATION OR EQUITABLE ALLOCATION.

Ifany of the events enumerated in Section 3.06, have occurred, CONTRACTOR shall prorate
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or otherwise allocate v a tair and equitable manner among its customers. mcluding GPAL the
supplies ot Diesel Engine Cyvlinder Lubrication Oil CONTRACTOR has avuailable tor
delivery at the time of the occurrence or tor the duration of such event taking into account
GPA's unique situation as Guam's total dependence on Diesel Engine Cylinder [ubrication
Ol

SECTION3.10.  ALTERNATE SUPPLY.

[n the event CONTRACTOR 15 unable to tultill its obligations under this Contract as a result
ofany neghgence on part ot the Contractor OR FAILURE TO MEET GPAs requirement.
GPA may at its sole discretion seck an alternative source of Diesel Engine Cylinder
Lubrication O1l. It the cost of Jube oil during such period exceeds the Contract price as
provided m Section 1.03, the CONTRACTOR shall be lable to GPA for the ditference in

cost.

SECTION3.11. RESUMPTION OF PERFORMANCE.

I CONTRACTOR is prevented from delivering or GPA is prevented from receiving all or
any Diesel Engine Cyhinder Lubrication Oil to be sold under the Contract tor the reasons
which fall within the provisions of Section 3.06. then the party so prevented shall. as to the
remainder of the Diesel Engine Cylinder Lubrication Oil not affected thereby. promptly
resume performance ot the Contract. No curtatlment or suspension of deliveries or payment
under the causes listed in Section 3.06, shall operate to extend the term of or terminate the
Contract unless the occurrence of foree majeure will materially impair, tor un indefinite perod
of time. the ability of either parties to pertorm the Contract.

SECTION 3.12.  DISPUTES.

All controversies between GPA and the CONTRACTOR which arise under. or are by virtue
of. this Contract and which are not resolved by mutual agreement. shall be decided by GPA
pursuant to Guam Procurement laws and regulations.

() CONTRACTOR may pursue applicable remedies under the Guam Procurement Law
and regulations and the Government Claims Act.

(b)  The CONTRACTOR shall comply with any decision of GPA and proceed diligently
with performance ot this Contract pending final resolution by the Superior Court of Guam of
any controversy arising under. or by virtue of, this Contract: provided. however. that in any
cvent the CONTRACTOR shall proceed diligently with the performance of the Contract
where the General Manager ot GPA has made a written determination that continuation of
work under the Contract is essential to the welfare of the territory.

(¢)  The CONTRACTOR waives all rights against GPA to claim consequential. spectal or
punitive damages.

IFB No. GPA-DI9-09 Page 38 of 54
SUPPLY OF DIESEL ENGINE 27 of 40
CYLINDER LUBRICATION OIL



Page 39 of 6]

SECTION 3.13. INDEMNITY.

{a)  CONTRACTOR shall imdemnity und hold GPA harmless from all damages (0 persons
or property or to receiving fucilities and delivery facilities. regardless otownership. including
the cost ot enforcement of  the indemnity,  actually and proximately caused by
CONTRACTOR orits agents in making deliveries hereunder.

(by  CONTRACTOR shall he responsible tor cleaning up any oil spillage caused by it or its
agent or CONTRACTORS d uring the process of oil delivery. CONTRACTOR shall carry
atall umes appropriate levels of insurance as determined by GPA to cover any such damage.

SECTION 3.14:  SAFETY.

The Contractor recognizes the concern ot GPA that no lube oil product or related materials or
substances provided under this contract shall in any way jeopardize the health or safety of
GPA emplovees. In order o fully protect the satety of GPA employees. the Contractor shall.
prior to providing any oil product or related materials or substances to GPA hereunder, certity
in writing to GPA that the oil product and any other material or matter to be provided to GPA.
does not contain any “hazardous materials™, “hazardous substances™ or “toxic substances™,
For purposes of this section, the foregoing quoted terms shall have those meanings defined in
applicable federal or local statutes, which may include, but is not limited to, the
Comprehensive Environmental Response. Compensation. and Liability Act ("CERCLA™). the
Clean Air Act, the Clean Water Act. the Hazardous Materials Transportation Act. the
Occupational Safety and Health Act, and the Toxic Substances Contro] Act.

Prior to the delivery of any oil or other product or material. the Contractor shall provide GPA
with the Material Safety Data Sheet ( MSDS). GPA seeks to ensure that the Contractor will not
use or cause to deliver hazardous, dangerous or toxic oil products or other materials which
would require GPA 10 provide special personnel protective equipment or gear for its
employees.

SECTION 3.15: INSURANCE.,

A, INSTRUCTIONS: Contractor shall not commence work under this contract untii he
has obtained all insurance required under this section and such insurance has been approved by
GPA. nor shall the Contractor allow any Subcontractor to commence work on his subcontract
until all similar insurance required of the Subcontractor has been so obtained and approved.

B.  WORKMEN'S STATUTORY COMPENSATION  INSURANCE AND
EMPLOYER'S LIABILITY INSURANCE: The Contractor shall take out and maintain
during the life of this Contract the applicable statutory Workmen's C ompensation Insurance
with an insurance company authorized to write such insurance and in the applicable State or
Territory covering all his employees, and in the case of any work sublet. the Contractor shall
require the Subcontractor similarly to provide statutory Workmen's Compensation Insurance
for the latter's employees. The Contractor shall secure and maintain, during the life of this
Contract, Employer's Liability Insurance with a limit 0f'$500.000 with an insurance company
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authorized to write such insurance in all states or termtories where the Contractor will have
cmplovees located m the pertormance of this Contract, Contractor shall provide a Waiser ot
Subrogation mn favor of GPA via endorsement to the Workers Compensation policy,

C. COMMERCIAL GENERAL LIABILITY:

[ The Contractor shall mamtain. during the lite of this Contract. such Commercial General
Liabtlity as shall protect him against claims for damages resulting from (a) bodily mjury.
mcluding wrongtul death. and (b) property damage. which may arise from operations under
this Contract whether such operations be by himselt or by any Subcontractor or amone
directly or indirectly emploved by either of them. The minimum aceeptable limits of liability
to be provided Liability Insurance shall be as tollows:

ta)  Bodily Injury Limits: S 1.000.000 Each Person
(h)  Property Damage Limits: S 1.000.000 Each Occurrence
5 2.000.000 Aggregate

2. The Commercial General Liability required by the preceding Subparagraph | shall
include the tollowing extensions of coverage:

(@) The property damage coverage shall include a Broad Form  Property Damage
Endorsement.

(b)  Contractual Liability coverage shall be included.

(¢)  Protective Liability coverage shall be included to protect the Contractor against claims
arising out ot operations pertormed by his Subcontractors.

(d)  Products Liability and-or Completed Operations coverage shall be included.
te)  GPA shall be an additional insured on Commercial General Liabtlity policy.

(0 Contractor shall grant Waiver of Subrogation in tavor of GPA,

D. AUTOMOBILE LIABILITY INSURANCE:

The Contractor shall take out and maintain during the lite of the Contract. such Automobile
Liability insurance as shall protect him against claims for damages resulting from (a) bodily
injury, including wrongful death, and (b) property damage, which may arise trom the
operations of any owned, hired or non-owned automobiles used by or tor him in any capacity
in connection with the carrying out of this Contract. GPA shall be an additional insured on
Auto Liability policy. Contractor will grant Waiver of Subrogation in favor of GPA. The
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mimimum acceptable limits ot liabtlity to be provided by such Automobile Liability Insurance
shall be as follows:

Bodily Injury Limits: 5 1.000.000 Each Person
S1.000.000 Fach Occurrence

Property Damage Limits: S 1.000.000 Each oceurrence

E.  POLLUTION LIABILITY INSURANCE:

Pollution Liability Insurance covering third party bodily mjury and property damage mcluding
coverage tor clean-up cost with minimum limits of $5.000.000.

F.  EXCESS LIABLITY WITH LIMITS OF $ 5.000,000.00:

GPA shall be an additional insured. Contractor shall grant Waiver ot Subrogation i tavor ot
GPA.

G.  CERTIFICATE OF INSURANCE:

The Contractor shall furnish GPA with Wo (2) copies ot a Certiticate o t Insurance evidencing
policies required in Paragraphs B.. C.and D. above. Such certificates shall speciticallv indicate
that the Public Liability Insurance includes all extensions of coverage required in Paragraph
O, Subparagraph 2. above. Such certificate shall specifically state that the msurance company
or companties issuing such insurance policies shall give GPA at least thirty (30) days written
notice in the event of cancellation of or matertal change in anv of the policies. It coverage on
sard certificate(s) is shown to expire prior to completion of all terms ot this Contract. the
Contractor shall furnish a Certificates of Insurance evidencing renewal of such coverage to
GPA. The Certificates of Insurance shall clearly show this Contract number.

The Contractor shall provide a copy of their Insurance Policy to GPA as part of the bhid
requirements. All updates or revisions after contract commencement shall also be torwarded
to GPA.

H.  SUBCONTRACTOR'S INS URANCE:

The Contractor shall require each of his Subcontractors to take out and maintain during the lite
ot his Subcontract, the same Insurance coverage required of the Contractor under Paragraphs
B..C. D.E,and F. above, including the extensions of coverage required under Paragraph C..
Subparagraph 2. above. Fach Subcontractor shall furnish to the C ontractor two (2) copies of a
Certificate of Insurance and such certificate shall contain the same information required in
Paragraph C. above. The Contractor shall furnish one (1) copy ot the certificate to GPA.
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I INSURANCE COMPANY AND AGENT:

Al msurance policies herein required of the Contractor shall be written by a company duly
authorized 1o do business in the Ferritory where supply under this Contract 15 bemg performed
and be executed by some agent thereot duly licensed as un agentin said State or Territory,

J. INDEMNITY:

The Contractor shall mdemnity and hold GPA free and harmless from all injuries and damages
to persons or properties as a result of and relative to diesel engine evlinder lubrication oil
deliveries. mcluding the cost ofentorcement ot'the mdemnity. actually and proximately caused
by the Contractor or its agents and employees i the performance of the terms of the Contract.

K. OIL SPILL RESPONSIBILITIES:

The Contractor shall be responsible for any and all o spills caused by or as 4 result of the
pertormance of diesel engine cylinder lubrication oil deliveries. The Contractor shall recover
arremove. or cleanup as appropriate, any diesel engine cylinder lubrication il spilled by the
CONMTACIOT, IS agents or assigns upon the performance ot this Contract. Clean-up operations
shall commence mmmediately within twelve (12) hours and be completed within a reasonable
time. In the event the Contractor tails to complete the clean-up operations within reasonable
time. GPA may conduct such clean up and the Contractor shall reimburse the A uthority forany
and all costs reasonably incurred for the clean-up operations. All clean-up operations shall be
in accordance with applicable Federal or Territorial Taws. rules and regulations. and will only
be acceptable upon the approval ot Guam EPA.

In the event of an oil spill, the Contractor shall immediately notity GPA and Guam EPA
authorities, and said Contractor shall immediately initiate clean up and continue such clean up
until completion.
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SECTION 4

SECTION 4.01:  FAILURE TO SUPPLY.

(a)  Should Contractor tail 1o pertorm any of the terms, provisions or conditions of this
Contract. the contractor shall be in detault of the Contract agreement. In this event. GPA will
provide a written notice to the Contractor of such default. and provide the contractor an
upportunity to cure the detault within thirty (30) calendar davs after the notice of detaulr,
GPA. during this period. in its discretion and in accordance with whatever action, reserves the
right to secure similar diesel engine evlinder lubrication oil from other sources: in such event.
the contractor shall be responsible for dny costs. expenses. fees. and monetary amounts o Fany
nature whatsoever. including but not limited to dicsel engine cylinder lubrication o1l handling
fees. administrative, labor, and operations costs, and all other amounts associated with or
related to the securing of such diesel engine cylinder lubrication oil supply by the Authority.

{b)y  Should the Contractor fail to cure such detault within thirty (30) calendar davs atter the
notice of default thereot. GPA may terminate the Contract e whole or in part. In the event
that GPA terminates the Contract by default. then the provisions of the pertormance bond shall
be i ettect.

SECTION 4.02.  FAILURE TO PAY.

Failure to pay an mvoice and any late penalties. if any, within a pertod ot thirty (30) days from
the due date of such invoice, shall be a default and should such a default not be cured within
thirty (30) days after notice of default, CONTRACTOR may. at its option. do either ot the
following:

(a)  terminate the Contract effective thirty (30) days atter receipt by GPA of written notice it
not first cured: or

(b)  continue to supply Diesel Engine Cylinder Lubricating Oil and bring suit in the Superior
Court of Guam for amounts past due and as they become due.

SECTION 4.03.  FAILURE TO COMPLY WITH LAWS.

In the event the CONTRACTOR or any person or entity identified as principals in the ofter
submitted in connection with the bid shall be tound by any court or administrative agency
having jurisdiction over the subject matter of the violation, to have violated any law. rule or
regulation in connection with CONTRACTOR s performance of the obligations under the
Contract in any manner whatsoever directly or indirectly which violation shall constitute a
breach of'the peace, or an act i nvolving moral turpitude or otherwise constitute endangerment
of the health, satety and welfare of the citizens of the Territory of Guam, GPA may at 1ts sole
discretion terminate this Contract upon 30 days written notice.
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SECTION 4.04. DEFAULT.

(a)  Detault. In addition w0 default under the provision of Section 401, 1f the
CONTRACTOR retuses or fails to pertorm any ot the provisions of this contract with such
diligence as will ensure the imely delivery ot lube oil supply or commits any other substanual
breach of this contract, GPA may notity the CONTRACTOR in writing of the delay or non-
performance and 1f not cured within thirty (30) days of the date of notitication. GPA may
terminate the contract in whole or such part or parts of the contract as to which there has been
adelay or a tailure to properly perform. In the event of termination in whole or in part. GPA
may procure the lubrication oil supply trom another source whenever it deems appropriate.

(h)  Compensation. The Authority shall pay for lube o1l delivered to GPA provided such
deliveries are recerved at the time of receipt of GPA's notice of termination for detault.

(¢)  Additonal Rights and Remedies. The rights and remedies provided in this clause are in
addition to any other rights and remedies provided by law or under this Contract.

SECTION 4.05.  TERMINATION FOR CONVENIENCE.

() Termnaton.  Thedelivery of Diesel Engine Cylinder Lubrication Oil supply under this
Contract may be terminated by GPA in accordance with this clause in whole. or from time to
time m part. whenever GPA shall determine that such termination is in the best interest of
GPA, or whenever GPA because of technological developments ceases to use Diesel Engine
Cylinder Lubrication Oil, as described in the spectfications contained in Section 2.01.

Any such termination shall be effected by delivery to the CONTRACTOR of a written Notice
of Termination specitying the extent to which supply of lube oil under the Contract is
terminated. and the Contract shall be terminated etfective sIXty (60) days after receipt ot notice
by CONTRACTOR.

(by CONTRACTOR'S Oblivations. The CONTRACTOR shall incur no turther
obligations in connection with the terminated Diesel Engine Cylinder Lubrication Oil supply
delivery and on the date set in the Notice of Termination the CONTRACTOR will stop
delivery of lube oil to the extent specified.  The CONTRACTOR shall also terminate
outstanding orders and contracts. it any. as they relate to the portion/s or part ot the Contract of
the terminated Contract and contracts. if any, connected with the terminated lube oil supply
delivery.

(¢} Compensation.

(1) The CONTRACTOR shall submit a termination claim specitying the amounts due
because of the termination for convenience. If the CONTRACTOR tails to tile a
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termination claim within one (1) year from effective date of termination, GPA may pay the
CONTRACTOR, if at all. an amount set in accordance with subparagraph (3) of this
paragraph.

(2) GPA and the CONTRACTOR may agree 10 a settlement provided the
CONTRACTOR has filed a termination claim supported by cost or pricing data to the
extent required by Section 3-403 (Cost or Pricing Data) of the Guam Procurement
Regulations and that the settlement does not exceed the total Contract price plus settlement
costs reduced by payments previously made by GPA. the proceeds ot any sales of supplies
and manufacturing materials under the Guam Unitorm Commereial Code. and the Contract
price of the Diesel Engine Cylinder Lubrication Oil supply not terminated.

(3) Absent complete agreement under subparagraph (1) of this paragraph. GPA may pay

the CONTRACTOR the following amounts, provided payments agreed to under

subparagraph (2) shall not duplicate payments under this subparagraph:
(1)  Diesel Engine Cylinder Lubrication Oil Contract prices for
supplies or services accepted under the Contract by GPA:
(i) Costs incurred in preparing to perform and pertorming the terminated
portion of the delivery of Diesel Engine Cylinder Lubrication Oil plus a fair
and reasonable protit on such portion of the delivery (such protit shall not
include anticipatory profit or consequential damages) less amounts paid or to
be paid for accepted Diesel Engine Cylinder Lubrication Oil supplies or
services: provided, however, that if it appears that the CONTRACTOR would
have sustained a loss if the entire Contract would have been completed. no
profit shall be allowed or included and the amount ot compensation shall be
reduced to reflect the anticipated rate of loss:
(i) Costs of settling and paying claims arising out of the termination of
Contracts or orders pursuant to paragraph (2) ot this clause. These costs must
not include costs paid in accordance with subparagraph (3)(ii) of this
paragraph;
(1v)  The reasonable settlement costs ot the CONTRACTOR including
accounting, legal, clerical. and other expenses reasonably necessary for the
preparation of settlement claims and supporting data with respect to the
terminated portion of the contract for the termination and settlement of
contracts thereunder, together with reasonable storage, transportation, and
other costs incurred in connection with the protection or disposition of property
allocable to the terminated portion of this Contract. The total sum to be paid
the CONTRACTOR under this subparagraph shall not exceed the total
contract price plus the reasonable settlement costs of the CONTRACTOR
reduced by the amount of payments otherwise made. the proceeds of any sales
ot'supplies and manufacturing materials under the Uniform Commercial code,

SECTION 4.06. REMEDIES CUMULATIVE.

Each and all remedies available to a party in the event of the other party's failure to comply
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timely with any or all the terms and conditions of the Contract may be exercised independentl
or i combimation (such rights being nonexclusive one with the othery. The remedies set fort
i the Contract are in addition to. and not in licu of. all of the remedies as ailable at luw orin
cquity.

v
h
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SECTION 5

SECTION 5.01. COVENANT AGAINST CONTINGENT FEES.

Ihe CONTRACTOR warrants no person or selling agency has been emploved or retained to
solicit or secure the contract upon agreement or understanding tor a commission. percentage.
brokerage. or contingent fee, exceepting bona tide emplovees or bona fide established
commercial or selling agency maintained by the CONTRACTOR tor the purpose of securing
business. For breach or violation of this warranty. GPA shall have the right to annul the
contract without hability or, in its discretion. to deduct from the contract price or
consideration. or otherwise recover, the full amount of such commission. percentage,
brokerage. or contingent fee.

SECTION 5.02. NOTICE.

Except as otherwise expressly specitied herein. any notice to be given hereunder by either
party to the other shall be deemed sutticiently given if in writing and enclosed in an envelope
properly stamped and addressed to the party at the address set forth in this section. and
deposited in the United States mail. Either party may change its address by giving fitteen (13)
days prior written notice to the other party. Such address untl further notice shall be:

GPA: General Manager
Guam Power Authority
Post Ottice Box 2977
Hagatna, Guam 96932
TELEFAX: (671) 648-3290

CONTRACTOR: %\"‘\‘ Q}“‘“‘M jﬁf

Swite 100- 643 Chalap Spp Aptepio

Tﬁxmim%?ﬁg Guam o1 3
Telefay: _ k716494353 -

SECTION 5.03. INTEREST OF OTHER PARTIES.

CONTRACTOR warrants that no member of the governing body of GPA. and no other
officer, employee, or agent of GPA who eXercises any functions or responsibilities in
connection with the work to which the contract pertains, and no employee. agent or member ot
the Guam Legislature or other public otticial of the Government of Guam, has or shall have
any personal economic or financial interest. direct or indirect. in the contract.
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SECTION 5.04. ASSIGNMENT.

CONTRACTOR declares that the only persons or parties interested m the Contract as
principals are named heretn and that the Contract 1s made without participation by or benetit to
any other person. firm or corporation. except as specitied herein.

CONTRACTOR agrees that it will notassign to nor permit contract participation m w hole or
i part by any other person, irm or corporation not specttied as a principal without the prior
written consent of GPAL I such assignment s permitted. CONTRACTOR will guarantee the
pertormance ot all terms and obligations ot the contract. and such assignment shall not alter
CONTRACTOR's oblhigations hercunder. No assignee of CONTRACTOR shall have the
right to assign the contract without GPA’s written consent which may be given or refused at
GPAs absolute discretion.

SECTION 5.05. TIME.

Time is of the essence in the contract and in every part hereot

SECTION 5.06. AMENDMENT AND WAIVER,

Neither the Contract nor any provision hereof may be changed. waived. altered. amended.
discharged or terminated orally. but only by an instrument in wnting signed by the party
agamst whom entorcement of the change, watver, alteration. amendment. discharge or
termination 1s sought. For purposes of this contract. the signature ot the Chairman ot the GPA
Board of Directors 1s required to bind the AUTHORITY.

Failure by either party to object to any failure of performance by the other party of any
provision ot the Contract shall not constitute a waiver ot the right ot such party to require such
performance by the other. Nor shall any such failure to object constitute a waiver or estoppel
with respect to any succeeding failure of performance.

SECTION 5.07. DESCRIPTIVE HEADINGS.

The descriptive headings of the several Sections and Subsections 1 this contract are inserted
for convenience only and shall not be deemed to affect the meaning or construction of any
provision hereof.

SECTION 5.08. GOVERNING LAW.

This Contract is made under, and shall be governed and construed in accordance with. the
laws, statutes and regulations ot the Territory of Guam. to the exclusion of all other legal
systems. Wherever a term defined by the Unitorm Commercial Code is used in the Contract
the definition contained in the Uniform Commercial Code of Guam will control. unless
otherwise specitied.

Judgment upon any award rendered by the Superior Court of the Territory of Guam may be
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entered i any court ot any country having jurisdiction. and such award shall be binding upon
the partics. The CONTRACTOR waives all nghts agamst GPA o claim consequential.
special or pumitive damages.

SECTION 5.09. RELATIONSHIP OF PARTIES.

Nothing contained in the Contract shall be deemed or construed by the parties or by any third
person to create the relationship of principal and agent or of partnership or ot joint venture or
of any assoctation between CONTRACTOR and GPA. and no provisions contained in the
contract nor any acts ot the parties shall be deemed to create any relationship between GPA
and CONTRACTOR. other than the relationship of buver and seller.

SECTION 5.10. NUMBER AND GENDER.

[n the Contract the masculine gender includes the femimine and neuter. the singular number
mncludes the plural. and the word "person” includes corporation. partnership. tirm or
assoctation wherever the context so requires.

SECTIONS.11. SUCCESSORS IN INTEREST.

Each and all of the covenants, conditions, and restrictions 1n the Contract shall mure to the
benetit of and shall be binding upon the permitted assignees and successors in interest of either
party.

SECTIONS.12. PARTIAL INVALIDITY.

Should any part of the contract tor any reason be declared to be invalid. such decision shall not
atfect the validity ot any remaining portion thereot. which remaining portion shall remain in
full force and ettfect as 1t the contract had been executed with the valid portion thereof
chiminated. and it is hereby declared the intention of the parties that they would have executed
the remaining portion ot the Contract without including any such part. parts. or portions which
may, for any reason, be hereatter declared invalid.

SECTION 5.13. EQUAL OPPORTUNITY CLAUSE.

During the performance of the Contract the CONTRACTOR agrees as follows:

(a)  The CONTRACTOR will not discriminate against any emplovee or applicant for
employment because of race, color, religion, sex. political opinion or atfiliation. or national
origin.  The CONTRACTOR will take affirmative action to ensure that applicants are
cmployed. and that employees are treated during employment, without regard to their race.
color, religion, sex, political opinion or atfiliation, or national origin. The CONTRACTOR
agrees 1o post in conspicuous places, available to

(b)  Employees and applicants for employment, notices to be provided by the GPA setting
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torth the provisions of this equal opportunity clause.

() The CONTRACTOR will. inall sohettations or ady ertisements tor cnployees placed by
or on behalt of the CONTRACTOR. state that all qualified applicants will receive
consideration for employment without regard to race. color. religion, sex. political opimion or
attiliation, or national orgin.
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SECTION 6

SECTION 6.01. BINDING EFFECT.

This Contractis binding upon the Contractor only if Contractor has been awarded the Contract
m response 0 the IKFB_GPA-019-09.  This ¢ ontract 1s subject o the approval of the
Consolidated Commission on Utilities (CCU ). and shall be binding only upon such 1approval is
made as evidenced by the stgnatories below,

JOAGUIN C. FLORES. P L. Date
General Manager, Guam Power A uthority

Date

1o fog

Ddtc
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